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PER CURI AM

Subhaschandra G Malghan appeals from the district
court’s order granting sunmary judgnent in favor of Donald L.
Evans, Secretary of the United States Departnent of Commerce, and
di sm ssing his enpl oynent di scrimnationaction allegingviolations
of Title VIl of the Civil R ghts Act of 1964, as anended, 42 U S.C
8§ 2000e-5 (2000). Mal ghan al |l eges that the Agency unlawfully
di scrimnated and retal i ated agai nst himon the basis of his race,
color, national origin, and gender when he was not selected for
certain positions within the National Institute of Standards and
Technol ogy, United States Departnent of Commerce (“N ST” or “the
Agency”), and when he al |l egedly suffered a hostil e work envi ronnent
and constructive discharge.

Qur reviewof the record and the district court’s opinion
di scloses that this appeal is wthout nerit. W find that, while
Mal ghan est abl i shed a prima facie case of discrimnation, he fail ed
to rebut the legitimate, nondiscrimnatory reason the Agency
proffered to support its decision to select the other candi date for

the position of Deputy Director of the Agency. Texas Dep't of

Community Affairs v. Burdine, 450 U S. 248, 254-56 (1981);

Conkwright v. Westinghouse Elec. Corp., 933 F. 2d 231, 234-35 (4th

Cr. 1991). Specifically, affidavits and supporting docunentation
established that the Agency relied on rank-ordering of candi dates

by a revi ew panel, based on revi ews of docunentation and subjective



i nterviews during which all candi dates were presented wth the sane
guestions and rated individually on their answers. Both Ml ghan
and Collins, the candidate ultimtely selected, were qualified for
the Deputy Director position. However, the tally of the scores
pl aced Col I i ns above Mal ghan, and Kayser, the individual making the
final decision, attested that his decision to offer the positionto
Col l'ins was based on the panel’s scoring and his perception that,
based upon her many qualifications, which we will not reiterate

here, she was the best candidate for the position. See Evans v.

Technol ogi es Applications & Serv., Co., 80 F.3d 954, 960 (4th Gr

1996) (citing Burdine, 450 U S. at 258-59) (relative enployee
qgqual i fications recogni zed wi dely as valid, non-di scrimnatory basis

for adverse enpl oynent decision).?

!Mal ghan’ s sel f-serving contention that the sel ection process
was mani pulated to favor Collins properly was discounted by the
district court as having no viable evidentiary support. Hi s
assertion of bias against him by one panel nenber and |ack of
qualification of two other panel nenbers to sit on the panel were
not supported by any evidence other than his own contention. His
conplaint that he was not given credit for his Executive Core
Qualifications (“ECQ”) is unavailing as he was treated equally
with the other in-house candidates and given full credit for his
ECx by virtue of his status within the Agency. Hi s contention
that Collins should have been disqualified because her application
exceeded the page restriction on ECQ was countered by one of the
Agency’'s affidavits that provided that there is no requiremnment or
practice by the office to disqualify an application for that
reason. H's claimthat the selection process was mani pulated to
favor Collins al so had no evidentiary support, and was controverted
by Kayser’s declaration. Mal ghan’s claim that the scores were
mani pul ated, as evidenced by notes of a panel nenber show ng that
Mal ghan’ s and Col I ins’ scores were “scratched and altered” is of no
nonent w thout evidence as to the reason for such alteration. The
panel nmenber provided an affidavit stating that the process used to
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In addition, we find that Ml ghan’ s evi dence supporting
his contention that he was the nore qualified candi date consi sted
solely of his own, self-serving and conclusory affidavit, which is
insufficient as a matter of |aw to counter substantial evidence of
legitimate, non-discrimnatory reasons for an adverse enpl oynent

action and to stave off summary judgnent.? Wllians V.

Cerberonics, Inc., 871 F.2d 452, 456 (4th Gr. 1989). Moreover,

whi | e Mal ghan conpl ai ns he possessed superior qualifications, his
perception of hinself, wthout evidence to support it, is not

rel evant. Smith v. Flax, 618 F.2d 1062, 1067 (4th Cr. 1980).

Rat her, it is the perception of the decision nmaker that is rel evant
to the determ nation of whether discrimnation in the selection
process occurred. Evans, 80 F.3d at 960-61.°

Courts do not sit as super personnel departnments second

guessi ng an enpl oyer’ s perceptions of an enpl oyee’ s qualifications.

choose the Deputy Director was “clean and free of discrimnation.”

2As noted by the district court, the other three declarations
submtted by Ml ghan in support of his assertion that he was the
nore qualified candidate for the job were not properly before the
district court for consideration as they were filed electronically
and without signatures. See Electronic Filing Requirenents and
Procedures, U S. District Court for the District of Maryland, Feb.
10, 2003 at 32.

]In a related claim Ml ghan alleges that Collins was scored
higher and ultimately selected because she was pre-selected by

Kayser . Even if the use of a selection panel was a pretext to
carry out Kayser’'s preselection of Collins for the position, this
action does not establish discrimnation. See Blue v. United

States Dep’t of Arnmy, 914 F.2d 525, 541 (4th Cr. 1990).




Smith v. University of N. Carolina, 632 F.2d 316, 346 (4th Gr.

1980). The | aw does not require an enployer to nmake, in the first
i nst ance, enpl oynent choices that are wi se, rational, or even well -
considered, as long as they are nondiscrimnatory. Powel | v.

Syracuse Univ., 580 F.2d 1150, 1156-57 (2d Cr. 1978). W find

that there is no evidence that either the panel who scored the
candi dates or Kayser were notivated by any desire other than to
select the candidate they felt was the best suited for the
position. That Ml ghan also was well-qualified for the position
does not establish discrimnation by the Agency inits selection of
another well-qualified individual for the position for which
Mal ghan appli ed. Because the Agency set forth legitimte,
nondi scrim natory reasons for choosing Collins for the position at
issue rather than WMl ghan, and Ml ghan failed to pronulgate
evi dence on which a reasonable jury could find that the proffered
reasons were a pretext for discrimnation, we find that the
district court did not inprovidently grant summary judgnent to the
Agency on Mal ghan’s discrimnation clains.

Mal ghan next asserts on appeal that the district court
abused its discretion in denying himpretrial discovery of rel evant
records and wtnesses, thereby violating both his right to
di scovery and his Si xth Arendnment rights. Ml ghan's attorney filed
a declaration pursuant to Fed. R Civ. P. 56(f) seeking a stay to

allow him the opportunity to depose Agency officials and secure



“appropriate governnent docunents,” but it did not particularly
specify legitinmte needs and how, if such needs were net, sunmary
j udgnment woul d have been precluded. WMl ghan failed to nake clear
what information he sought, offered no supporting facts, and
instead nmade only generalized statenents regarding the need for

nore discovery. This was insufficient. See, e.d., Nguyen v. CNA

Corp., 44 F.3d 234, 242 (4th Gr. 1995). Because Malghan failed to
denonstrate that additional discovery would aidinrebutting NI ST’ s
legitimate reason for selecting another candidate, we agree with
the district court that the Rule 56(f) affidavit was insufficient
to postpone ruling on the summary judgnent notion, and find that
the district court did not abuse its discretion in denying
Mal ghan’ s request for discovery. Mreover, the district court’s
decision to deny his discovery request did not violate Ml ghan's
Sixth Amendnent rights as the confrontation clause is not

applicable to civil cases. Austin v. United States, 509 U S. 602,

608 n. 4 (1993); Ferqguson v. Gathright, 485 F.2d 504, 506 n.3 (4th

Cr. 1973). Ednonson v. Leesville Concrete Co., 500 U S. 614

(1991), and Crawford v. Washington, 124 S. C. 1354 (2004), do not

support his position that a plaintiff in an enploynent
discrimnation civil suit is constitutionally guaranteed the right

to confrontation through pre-trial discovery.*

“Nor do we find nerit to Malghan’s claimthat he was denied
the right to a trial de novo. The record reflects that the
di strict court thoroughly revi ewed and consi dered the entire record
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Mal ghan al so chal | enges t he district court’s
determ nation that the acts he conplained of, specifically, 1998-
2000 non-selection, constructive discharge, and hostile work
environment clains, were individual “discrete” actions which the
court was precluded fromconsidering because of Malghan’s failure
to exhaust adm nistrative renedies. W find without difficulty
that the district court correctly dismssed these clains for
failure to exhaust adm nistrative renedies, as he is not saved from
his failure to admnistratively present his clains by the

continuing violations doctrine. See National R R Passenger Corp.

v. Morgan, 536 U. S. 101, 114 (2002) (termnation and failure to

pronote acts are discrete acts requiring exhaustion); see also

Young v. National Cr. for Health Serv. Research, 828 F.2d 235,

237-38 (4th Cr. 1987) (constructive discharge is a discrete
di scrimnatory act requiring adm ni strati ve exhaustion). Moreover,
because Ml ghan’s failure to select and discharge clainms were
di screte acts, he cannot salvage them by |abeling them part of a
hostile work environment claim As the district court found,
Mal ghan’s failure to raise any act or behavior of the Agency that
is part of a hostile work environnent claimduring the statutory
period is fatal to his claim and we find proper the district
court’s dismssal of his clainms regardi ng 1998-2000 non-sel ecti on,

constructive discharge, and hostile work environnent.

de novo prior to granting sumrary judgnent.
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Mal ghan’s final challenge on appeal is to the district
court’s decision that his retaliation claimfailed as a matter of
| aw because Mal ghan failed to show any adverse enpl oynent action,

a necessary elenent of his prina facie case. See Von Guten v.

Maryl and, 243 F.3d 858, 863 (4th Cir. 2001).° W agree with the
district court that Mal ghan failed to show any adverse enpl oynent
action. Wil e Mal ghan alleges that the Agency informed his new
enpl oyer of his having filed an enploynent discrimnation civi

rights action, he has neither alleged nor proven that the act
resulted in any adverse effect on the terns, conditions, or
benefits of his enploynent, a prerequisite to a finding of
liability for retaliation under Title VII. 1d. at 869-70.° The

district court properly dism ssed Malghan’s retaliation claim

®The statutory protection of § 704(a) of Title VIl of the
Cvil Rghts Act of 1964, 42 U S. C. 8§ 2000e-3(a), extends to
Mal ghan as a forner enpl oyee of the Agency. Robinson v. Shell Ol
Co., 519 U. S. 337, 338, 346 (1997).

°Mal ghan’s assertion on appeal that the Suprenme Court in
Robi nson v. Shell Gl Co., 519 U S 337 (1997), held that no
adverse enpl oynent action is necessary to a finding of actionable
retaliation is ludicrous and intellectually dishonest, as the
findings of the Suprene Court in Robinson were limted solely to
the issue of whether the provisions of Section 704(a) apply to
former enpl oyees as well as to current enpl oyees. 1d. at 346. The
decision in Robinson did not disturb the law in this Crcuit
hol di ng that an adverse enploynent action is required as part of
the prima facie case of retaliation under Title VII.




Accordingly, we affirm the district court’s order
granting the Agency’s notion for summary judgnent. W dispense
with oral argunent because the facts and |egal contentions are
adequately presented in the materials before the court and ar gunent

woul d not aid the decisional process.

AFFI RVED



